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What Is a Surgical Error?

Surgery is one of the highest-stakes areas of medicine. When it goes as planned, it
saves lives and restores function. When something goes wrong, the consequences can
be severe and permanent. But not every poor surgical outcome means that something
went wrong in a legal sense. Understanding what a surgical error is, and what it is not,
is the essential first step in evaluating whether you may have a claim.

Surgery, Risk, and the Standard of Care

Every surgical procedure carries inherent risk. Bleeding, infection, and damage to
nearby structures are recognized possibilities in many operations, and their
occurrence does not automatically indicate that the surgeon did anything wrong. The
law acknowledges this reality. The legal standard applied to surgeons is not perfection,
nor is it the standard of the most skilled specialist in the country. It is the standard of a
reasonably competent surgeon, practicing in the same specialty, in similar
circumstances.

This standard is established through specialist opinion, published clinical guidelines,
and peer-reviewed literature on acceptable complication rates. When a surgeon's
conduct falls within that range, even if the patient suffers a poor outcome, there is
generally no basis for a legal claim. When conduct falls outside that range, the question
of negligence arises.

The Difference Between a Complication and an Error

This is the central question in most surgical malpractice cases. A complication is an
adverse outcome that can occur even when a procedure is performed correctly and
within the accepted standard. An error is a departure from the standard of care that
caused or contributed to harm.

The same outcome, for example damage to a bile duct during gallbladder surgery, can
be either a recognized complication or a negligent error, depending on the
circumstances. Was the anatomy adequately identified? Was the correct technique


https://www.cmpa-acpm.ca/en/education-events/good-practices/medico-legal-matters/duty-of-care
https://www.cmpa-acpm.ca/en/education-events/good-practices/medico-legal-matters/duty-of-care

used? Were appropriate precautions taken? Were warning signs during the procedure
recognized and acted upon?

The fact that a surgeon warned you a complic
not necessarily mean that the complication, w.
unavoidable. The question is always whether t
appropriate steps to prevent it and responded
arose. Disclosing a risk and then failing to
constitute negligence.

Why This Distinction Matters Legally

A legal claim requires proof that the surgeon's conduct fell below the accepted
standard of care and that this failure caused the patient's harm. Simply proving that a
bad outcome occurred is not enough. Expert testimony from a qualified surgeon in the
same specialty is required to establish where the line between acceptable complication
and actionable error falls in the specific clinical context of your case.

This is one reason why early legal consultation, and the retention of a lawyer

experienced in surgical malpractice, is so important. The analysis is technical,
fact-specific, and depends heavily on a careful review of the operative record.

What Types of Harm Are Commonly
Associated with Surgical Errors?

Surgical errors can produce a wide range of serious outcomes. The following are
among those most frequently at issue in surgical malpractice claims in Canada.

p.4



Infection and Sepsis

Surgical site infections can occur even with proper technique, but they can also result
from failures in sterile procedure, inadequate wound care, or delayed recognition of an
infection that was developing. When an infection progresses to sepsis, a
life-threatening systemic response, the consequences can include organ failure,
prolonged intensive care, and death.

In a malpractice context, the question is whether the infection arose from a breach of
the standard of care in the operating room or in postoperative management, and
whether earlier recognition and treatment would have prevented the patient's
deterioration.

Nerve Damage and Chronic Pain

Nerves can be cut, stretched, cauterized, or compressed during surgery, sometimes
unavoidably and sometimes through failure of technique or anatomy identification.
The consequences range from temporary numbness to permanent paralysis or chronic
neuropathic pain that significantly impairs quality of life. Nerve damage claims often
hinge on whether the injury was within the known risk profile of the procedure and
whether proper steps were taken to identify and protect at-risk structures.

Organ and Tissue Damage

Unintended damage to organs or tissue adjacent to the surgical site is one of the most
common categories of surgical injury. Examples include:

Bowel perforation during abdominal or pelvic surgery
 Bladder or ureter injury during gynecological procedures

Bile duct damage during cholecystectomy (gallbladder removal)

Damage to surrounding structures during spinal surgery

Some of these injuries are recognized risks of the procedure. Others result from
failures of technique, inadequate visualization, or poor anatomical identification,
departures from the standard of care that may give rise to a legal claim.

p.5


https://choosingwiselycanada.org/

Vascular Injuries

Unintended damage to major blood vessels during surgery can cause life-threatening
hemorrhage. Vascular injuries may occur when a surgeon operates too close to a major
vessel without adequate identification, or fails to recognize and respond to
intraoperative bleeding in a timely way. The consequences can include massive blood
loss, emergency reoperation, and death.

Anaesthesia-Related Harm

Errors in anaesthesia are a distinct category of surgical malpractice. Anaesthesiologists
are responsible for monitoring the patient throughout the procedure and managing
pain, sedation, and vital signs. Errors may include:

« Administering an incorrect drug or dosage

Failure to monitor for and respond to changes in the patient's condition
« Inadequate management of a difficult airway

Failure to account for a known allergy or contraindication

Anaesthesia errors can cause brain injury from oxygen deprivation, cardiac events,
and death. Claims against anaesthesiologists are assessed under the same standard of
care framework as claims against surgeons.

Wrong-Site, Wrong-Procedure, and Wrong-Patient Errors

These are among the most serious and legally straightforward surgical errors.
Operating on the wrong body part, performing the wrong procedure, or operating on
the wrong patient are events that should never occur and are almost impossible to
defend against as anything other than negligence. They are sometimes called “never
events” in patient safety literature.

In Canada, surgical safety checklists, including the WHO Surgical Safety Checklist
adapted for Canadian hospitals, exist specifically to prevent these errors. Failure to
follow required safety protocols is itself evidence of a departure from the standard of
care.


https://www.cas.ca/en/for-the-public/anesthesia-safety-and-risks
https://www.cas.ca/en/for-the-public/anesthesia-safety-and-risks
https://www.cas.ca/en/for-the-public/anesthesia-safety-and-risks
https://www.healthcareexcellence.ca/
https://www.healthcareexcellence.ca/
https://www.healthcareexcellence.ca/en/what-we-do/all-programs/topics/patient-safety/
https://www.healthcareexcellence.ca/en/what-we-do/all-programs/topics/patient-safety/
https://www.healthcareexcellence.ca/en/what-we-do/all-programs/topics/patient-safety/
https://www.healthcareexcellence.ca/en/what-we-do/all-programs/topics/patient-safety/

How Is a Surgical Error Supposed to Be
Prevented and Identified?

Understanding what proper surgical care looks like is the foundation of any
malpractice claim. The following outlines the standard of care across the key phases of
a surgical encounter.

Informed Consent and Patient Selection

Before any elective procedure, a surgeon is required to have a meaningful
conversation with the patient about the nature of the operation, its potential benefits,
the material risks involved, and any reasonable alternatives. This is the informed
consent process, and it is both an ethical and legal obligation.

The leading Canadian case on informed consent in surgery is Reibl v Hughes (1980
SCC), in which the Supreme Court of Canada held that a surgeon must disclose
information that a reasonable patient in the plaintiff's circumstances would want to
know before consenting to the procedure.

The scope of required disclosure varies with the risk profile of the procedure. For
higher-risk operations, more detailed discussion of specific complications is expected.
A surgeon who performs a procedure without obtaining proper informed consent may
face both a negligence claim and, in some circumstances, a claim for battery.

Patient selection is a related obligation. A surgeon who proceeds with an operation on
a patient who is a poor candidate, due to medical conditions that significantly elevate
the risk, or because the indication for surgery is not established, may be found to have
breached the standard of care before the procedure even begins.
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Pre-Surgical Preparation and Checklists

Proper surgical safety begins before the patient enters the operating room. Canadian
hospitals are expected to implement pre-surgical safety protocols that include:

Verification of patient identity, the correct procedure, and the correct surgical site
« Review of allergies, medications, and relevant medical history

Availability of required equipment and implants
« Completion of required pre-operative investigations (imaging, bloodwork, etc.)

Briefing of the surgical team on the plan and anticipated challenges

The WHO Surgical Safety Checklist, adapted for use in Canadian hospitals, provides a
structured framework for these steps. Failure to complete required safety checks is
itself a departure from the standard of care and can be central to a malpractice claim
involving a wrong-site or wrong-procedure error.

Intraoperative Vigilance

During the procedure itself, the surgeon and the entire operating team are expected to
maintain a continuous standard of attention and technical care. This includes:

Correct identification of anatomy before cutting, clamping, or cauterizing

Recognition and appropriate response to unexpected findings

Monitoring for intraoperative bleeding, instrument placement, and tissue integrity
« Communicating clearly with the anaesthesiologist and nursing team about the
patient's status and any changes in the surgical plan

The pressure of time or the complexity of a procedure does not excuse a lapse in
attention. As the source material for this guide notes, there are no shortcuts in
ensuring patient safety during surgery. A surgeon who notices an unexpected
consequence during the procedure, a misplaced instrument, unintended tissue
damage, or unexplained bleeding, is expected to stop, reassess, and address it rather
than proceed regardless.
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Postoperative Monitoring

The standard of care does not end when the operation is complete. In the
postoperative period, providers are responsible for:

« Monitoring vital signs and clinical status for signs of deterioration

+ Identifying early signs of complications such as infection, bleeding, or anastomotic
leak (failure of a surgical join)

« Distinguishing between expected postoperative discomfort and symptoms that
indicate something has gone wrong

» Responding promptly to unexpected pain, swelling, fever, abnormal laboratory
results, or loss of function

One of the realities of surgical malpractice cases is that the initial error may be less
harmful than the failure to recognize and respond to its consequences. A bowel
perforation caught within hours carries a very different prognosis from one that is not
identified for several days. Delayed diagnosis of a postoperative complication is a
distinct and common ground for a surgical negligence claim.

If you or a family member experienced an une
recovery after surgery, prolonged pain, swelli
operating room, or a prolonged or unexpecte
situations worth discussing with a lawyer wh
malpractice cases. They do not necessarily in
are the kinds of circumstances that warrant a
records.

The Role of Documentation

Surgical documentation is both a clinical tool and a legal record. The standard of care
requires comprehensive and accurate documentation at every stage, including:

+ Pre-surgical consent forms, clearly recording the risks discussed and the patient's
questions and acknowledgment



» Anaesthesia records

« The operative note, describing the procedure performed, any complications
encountered, and how they were managed

« Postoperative nursing and physician notes, and the discharge summary

Poor documentation does not just reflect badly on a defendant in court, it can actually
make it harder for a surgeon to demonstrate that they followed the standard of care.
As noted in Ter Neuzen v Korn (1995 SCC), discrepancies or gaps in the medical record
can significantly complicate a defendant's position. In contrast, where a chart shows
clear, consistent documentation of appropriate steps taken, it can provide strong
support for the defense.

How Do I Know If a Surgical Outcome Was
Due to Negligence or Medical Malpractice?

A poor outcome after surgery is frightening and disorienting. It does not automatically
mean that someone was negligent, but it does mean the circumstances deserve a
careful, informed look. The following outlines how negligence is assessed at each stage
of surgical care.

What Is the Standard of Care in Surgery?

The standard of care in surgery is defined by what a reasonably competent surgeon in
the same specialty, with access to the same resources, would have done in the same
circumstances. It is not defined by what the best possible surgeon would have done,
and it accounts for the reality that surgery involves judgment calls, anatomical
variation, and genuine uncertainty.

This standard is established through expert testimony, clinical guidelines, and
published data on complication rates. As set out in Robertson & Picard, Legal Liability
of Doctors and Hospitals in Canada, courts rely heavily on independent expert
surgeons to define the boundaries of acceptable practice and to assess whether a
defendant's conduct fell within or outside those boundaries.
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It is also worth noting that the standard of care applies not only to the operating
surgeon but to every member of the surgical team, the anaesthesiologist, the surgical
nurses, the assistants, and the institution itself. A hospital that fails to maintain
adequate staffing, enforce required safety protocols, or ensure that equipment is
functioning correctly may share legal responsibility for a surgical error.

Negligence in the Consent Process

A failure of informed consent can give rise to a legal claim even where the surgery
itself was technically well performed. If a patient was not told about a material risk
and that risk materialized, the question is whether the patient would have chosen to
proceed with the surgery had they been properly informed.

Following Reibl v Hughes (1980 SCC), Canadian courts apply a modified objective test:
would a reasonable patient in the plaintiff's specific circumstances have declined or
deferred the procedure if properly informed? If yes, and if the undisclosed risk caused
the harm, a claim may succeed. Consent claims are particularly relevant in elective
surgery, where a patient has time to consider alternatives, and less straightforward in
emergency contexts where surgery was the only option.

Negligence During the Procedure

Intraoperative negligence covers a wide range of failures. Examples include:

« Failure to correctly identify anatomy before dividing or removing a structure

« Use ofincorrect technique for the specific type of procedure or patient

« Failure to recognize and respond to intraoperative bleeding or tissue injury

« Proceeding with a procedure despite warning signs that it should be modified or
abandoned

» Use of defective or inappropriate equipment

« Errorsin the count of surgical instruments or sponges, resulting in a retained
foreign body

Retained surgical items, instruments or sponges left inside a patient after closure, are
among the most defensively difficult surgical errors. Although rare, they are generally
treated as events that proper counting protocols are specifically designed to prevent,

p.11



and their occurrence is strong evidence of a systems failure.

Negligence in Postoperative Care

Some of the most consequential failures in surgical malpractice cases occur after the
procedure is complete. Common examples include:

« Failure to order appropriate postoperative monitoring or investigations

« Failure to recognize the signs of a postoperative complication (infection, bleeding,
anastomotic leak, compartment syndrome, pulmonary embolism)

« Delay in returning a deteriorating patient to the operating room

« Premature discharge of a patient whose condition had not been adequately assessed

« Failure to communicate relevant findings to covering staff during handover

As discussed in the previous section, the injury from delayed recognition of a
complication can dwarf the injury from the original error. A claim may succeed
primarily on the basis of the postoperative failure, even where the intraoperative care
itself was not negligent.

The Role of Documentation Discrepancies

One aspect of surgical malpractice that distinguishes it from some other areas of
medical negligence is the number of different people involved, surgeon, assistant,
anaesthesiologist, scrub nurse, circulating nurse, all of whom produce their own
documentation. Discrepancies between these records are common and often
significant.

A note from the surgeon describing a routine procedure without complications, set
beside nursing notes documenting unexpected blood loss and team concern, tells a
very different story. Anaesthesia records that show a patient's vital signs deteriorating
during a window when the operative note records no difficulty are a serious
evidentiary issue for the defense. As referenced in Cheung v Samra (2018 ONSC) and
recognized in Robertson & Picard, inconsistencies across the surgical record add a
significant layer of complexity to both the litigation and the expert analysis.
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Proving Causation in Surgical Cases

As in all medical malpractice claims, proving that the breach of the standard of care
caused the patient's harm is often the most contested issue in surgical litigation. In
surgical cases, causation is complicated by the fact that the patient already had a
condition serious enough to require surgery. The question is not whether surgery
carried risk, but whether the specific harm suffered was caused by the negligence
rather than by the underlying condition or an inherent risk of the procedure.

The “but for” test applies: but for the surgeon's negligence, would this harm have
occurred? Expert evidence on the mechanism of injury, the likely outcome with proper
technique, and the patient's prognosis with and without the error is central to this
analysis.

In cases where causation is genuinely uncertai
patient had a serious underlying condition that
similar outcome regardless of the surgical erro
apply the “material contribution to risk” stan:
area of law where experienced legal counsel
difference.

Will a Surgeon or Hospital Tell Me If a
Surgical Error Occurred?

Families often expect that if something went wrong in the operating room, the surgical
team will tell them clearly and promptly. In practice, the communication they receive
is often incomplete, vague, or focused on managing the immediate clinical situation
rather than explaining what happened.

Canadian healthcare providers operate under a duty of candour, and guidelines from
the Canadian Patient Safety Institute (CPSI) call for open and honest disclosure of
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adverse events to patients and families. In practice, this typically means:

« A provider will acknowledge that an unexpected outcome occurred

« They may express regret and concern for the patient

« They are unlikely to state directly that a surgical error caused the harm, or that the
care was substandard

Several factors explain this gap:

» Surgeons and hospitals receive legal support from the Canadian Medical Protective
Association (CMPA), which advises caution around admissions of fault following
adverse events.

« Surgeons may genuinely believe that a complication was within the expected risk of
the procedure, even where expert review would reach a different conclusion.

« Institutional incident reporting processes are designed for internal quality
improvement and are not generally shared with patients as part of disclosure.

You have the right to request your complete
Atlantic provinces, hospitals are required to p
patients or their authorized representatives u
should include operative notes, anaesthesia r
documentation, consent forms, and any posto
results. Incident or occurrence reports filed in
event may also be obtainable, though they are
legal dispute over privilege.

You do not need to wait for a provider to acknowledge fault before consulting a lawyer.
Obtaining your records, seeking an independent medical opinion, and speaking with a
medical malpractice lawyer are all steps you can take on your own. You may also file a
complaint with the relevant provincial regulatory college:

» Nova Scotia: College of Physicians and Surgeons of Nova Scotia

+ New Brunswick: College of Physicians and Surgeons of New Brunswick
Prince Edward Island: College of Physicians and Surgeons of PEI
Newfoundland and Labrador: College of Physicians and Surgeons of NL
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A regulatory complaint and a legal claim are separate processes. A complaint does not
extend your limitation period, but an investigation may produce findings that are
useful to a subsequent legal case.

What Are the Statutes of Limitations for
Filing a Surgical Error Claim?

A limitation period is the legal deadline by which a claim must be started in court. If
this deadline passes, the right to sue is almost always lost regardless of how strong the
case might have been. In surgical malpractice cases, understanding when the clock
starts and when exceptions apply is critically important.

General Limitation Periods in Atlantic Canada

Nova Scotia

The Limitation of Actions Act (SNS 2014, ¢ 35) provides a basic limitation period of 2
years from the date the claim was discovered. An ultimate limitation period of 15 years
applies from the date of the negligent act or omission.

New Brunswick
The Limitation of Actions Act (SNB 2009, ¢ L-8.5) sets a 2-year basic limitation period
from discovery, with an ultimate period of 15 years.

Prince Edward Island

The Statute of Limitations (RSPEI 1988, c¢ S-7) provides a 2-year period for
personal-injury and negligence claims (s. 2(1)(d)). Courts apply discoverability
principles to determine when time begins to run.

Newfoundland and Labrador
The Limitations Act (SNL 1995, ¢ L-16.1) provides a general 2-year period from the date
the claim was discovered.
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The Discoverability Principle

The limitation period does not necessarily start on the date of the surgery. Under the
discoverability principle, the clock typically begins when the claimant knew or
reasonably ought to have known that an injury occurred, that the injury may have
been caused by an act or omission of a healthcare provider, and that a legal claim was
potentially available. In surgical cases, this principle is particularly relevant where:

« A complication was not recognized until weeks or months after surgery

« The patient was told the outcome was a known risk of the procedure and did not
have reason to question this until receiving a second opinion

+ Aretained foreign body was not discovered until imaging was performed months or
years after the original operation

The date on which a patient first received independent medical advice suggesting that
the care may have been substandard is often treated as the point at which the claim
was, or should have been, discovered.

Claims Involving Death

Where a surgical error caused or contributed to a patient's death, the estate may bring
a claim for losses suffered by the deceased before death. Family members who were
financially dependent on the deceased may bring separate claims under provincial
fatal accidents and wrongful death legislation (see the Fatal Accident Claims Guide in
this series). Limitation periods for these claims have their own rules and may differ
from the general periods described above.

As with all medical malpractice claims, the most
advice is not to wait. Even where the limitation p
years, evidence is clearest and records are most
time of the events. Consult a lawyer as soon as y
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What Are the Damages and Compensation
Amounts Typical for Surgical Error Claims
in Canada?

Surgical error cases can result in substantial damages, particularly where a patient has
been left with permanent disability, requires corrective surgery or prolonged
rehabilitation, or has lost the ability to work. The following outlines the categories of
compensation available under Canadian law.

Types of Damages

Non-Pecuniary General Damages (Pain and Suffering)

These compensate the patient for physical pain, emotional suffering, loss of enjoyment
of life, and loss of amenities. In cases involving permanent nerve damage, organ loss,
or significant functional impairment, these damages reflect how profoundly the
patient's daily life has been altered.

Pecuniary Special Damages (Out-of-Pocket Losses)
These cover actual financial losses already incurred, including:

Costs of corrective surgery or revision procedures

Rehabilitation and therapy costs not covered by provincial health insurance

Medications, medical devices, and home modifications
o Travel and accommodation costs related to treatment

Future Care Costs

A life care planner prepares a detailed analysis of the patient's anticipated lifetime care
needs. In serious cases, for example a patient left with a permanent colostomy
following avoidable bowel injury, or with chronic neuropathic pain requiring ongoing
management, these projected costs can be the largest single component of the
damages award.
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Loss of Income and Earning Capacity

Where the surgical error prevents a patient from returning to their employment or
limits their future earning capacity, compensation is calculated based on past lost
wages and the present value of future lost income, taking into account the patient's
age, occupation, income, and pre-injury career trajectory.

Loss of Housekeeping and Home Management Capacity
Where the patient's disability limits their ability to perform household tasks
independently, the reasonable cost of those services may be compensated.

Claims by Family Members

Spouses and other family members may have claims under provincial family law
legislation for loss of the patient's care, guidance, and companionship. In cases where a
family member has taken on significant caregiving responsibilities because of the
patient's surgical injury, a care-giving claim may also be available.

The Cap on Non-Pecuniary Damages

Canada's Supreme Court established a cap on non-pecuniary (pain and suffering)
damages in the 1978 damages trilogy: Andrews v Grand & Toy Alberta Ltd., Thornton v
Board of School Trustees, and Arnold v Teno. Adjusted for inflation, this cap sits at
approximately $430,000 to $450,000 as of the mid-2020s. This cap applies only to pain
and suffering damages. Pecuniary losses, future care, lost income, and related costs,
are not subject to a cap, and in serious surgical injury cases the total award can be
significantly higher.

Fatal Cases and Dependency Claims

Where a surgical error caused or contributed to a patient's death, the estate may claim
for the pain and suffering experienced before death, funeral expenses, and related
losses. Dependants may claim for the financial support and personal services they
have lost through the death, under provincial fatal accidents legislation. The value of
these claims depends on factors including the deceased's age and income, the nature
and extent of the dependency, and the ages of surviving dependants.
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How Much Does It Cost to Pursue a
Surgical Error Claim in Canada?

Surgical malpractice litigation is resource-intensive, often requiring multiple surgical
and specialist experts, extensive record review, and years of legal work. For most
claimants, however, the fee structure of medical malpractice law means that pursuing
a legitimate claim does not require significant payment upfront.

Contingency Fee Arrangements

Most surgical malpractice claims in Canada are handled on a contingency fee basis. The
lawyer is paid a percentage of the amount recovered at the end of the case. If the case
is not successful, no legal fee is charged. Contingency fees in medical malpractice cases
in Atlantic Canada typically range from 25% to 33% of the final recovery, depending on
the complexity of the case and whether it resolves before or after trial. The
arrangement must be set out in a written agreement, and may be subject to court
review in certain circumstances.

This structure means that families who have suffered serious harm through surgical
negligence are not prevented from pursuing justice by an inability to fund the
litigation upfront. The lawyer assumes the financial risk of the case.

Disbursements and Expert Costs

Separate from the legal fee, disbursements are the out-of-pocket expenses involved in
running the litigation. In a surgical malpractice case, these commonly include:

 Fees for surgical expert reports (individual reports commonly range from $10,000 to
$30,000 or more, depending on the specialty and scope of review)

+ Anaesthesia, nursing, and rehabilitation expert fees

+ Life care planning reports

« Medical record retrieval costs

« Court filing fees, examination for discovery transcript costs, and travel expenses for
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witnesses and counsel

Most firms working on contingency will advance these costs on behalf of the client, to
be repaid from the recovery at the conclusion of the case. Before signing a retainer
agreement, families should clearly understand how disbursements are handled and
what their exposure to those costs is if the case is unsuccessful.

What Happens If You Lose?

The general rule in Canadian civil litigation is that an unsuccessful party may be
ordered to pay a portion of the successful party's legal costs. An adverse costs award
following an unsuccessful trial is a real and significant financial risk for plaintiffs, and
it shapes the decision-making around whether to proceed to trial or accept a
settlement at each stage of the litigation. A good lawyer will be honest with you about
this risk, discuss it at each key decision point, and help you make an informed
assessment of whether proceeding or settling is in your best interest.

How Long Does a Surgical Error Case
Typically Take in Canada?

Surgical malpractice cases are among the most time-consuming matters in the civil
courts. From the first consultation to final resolution, families should realistically
expect a process measured in years, not months. Understanding each stage helps to set
expectations early.

Stages of a Claim

Stage 1: Initial Consultation and Case Evaluation (1 to 3 months)

The lawyer reviews the preliminary information and any available records to assess
whether there is a reasonable basis to proceed. Some firms engage a medical
consultant at this stage to provide a preliminary view on the standard of care before

p.20



committing to a full investigation.

Stage 2: Record Collection and Expert Review (6 to 18 months)

Obtaining the complete surgical record, operative notes, anaesthesia records, nursing
documentation, consent forms, postoperative investigations, and any internal incident
reports, is the foundation of the case. Once collected, the records are reviewed by
qualified surgical and other specialist experts who provide formal opinions on whether
the standard of care was met and whether any breach caused the patient's harm. In
surgical cases, the expert review phase can be particularly involved because the
records may span multiple providers, admissions, and specialties.

Stage 3: Issuing the Statement of Claim

Once expert evidence supports the claim, a Statement of Claim is filed and served on
the defendants, formally initiating court proceedings and stopping the limitation
period from running.

Stage 4: Pleadings and Discoveries (1 to 2 years)

The defendants file a Statement of Defence. Both parties then exchange documentary
evidence and conduct examinations for discovery, during which the surgeon,
anaesthesiologist, nursing staff, and expert witnesses are examined under oath.
Surgical cases often involve multiple defendants, which can significantly extend and
complicate the discovery phase.

Stage 5: Pre-Trial Mediation and Negotiation (ongoing)

Settlement discussions can occur at any stage but are most substantive after
discoveries are complete. Many provinces require formal mediation or a pre-trial
conference before a matter proceeds to trial. Mediation resolves a significant
proportion of medical malpractice cases.

Stage 6: Trial (if settlement is not reached)

Trials in surgical malpractice cases typically run from two to five weeks or more,
depending on the number of experts, the complexity of the causation evidence, and
the number of defendants. Trial dates in Atlantic Canada can be difficult to schedule,
and it is common for a trial to be set two to three years after the completion of
examinations for discovery.
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When Settlements Are Most Likely

Most surgical malpractice cases that proceed past expert review resolve by settlement
before or during trial. Settlements are most likely after examinations for discovery,
when both sides have assessed the full strength and vulnerability of their respective
positions; following formal mediation; and in the weeks or days before trial, when the
costs and risks of proceeding to judgment become most concrete. Any settlement that
involves a claimant with diminished capacity, or an estate claim, may require court
approval to ensure the settlement is in the claimant's best interests.

The Reality of Protracted Litigation

A surgical malpractice case from initial consultation to resolution will often take four
to seven years. Cases involving multiple defendants, complex causation issues, or
significant disputes over documentation can take longer still. The involvement of
multiple parties, the hospital, the surgeon, the anaesthesiologist, and potentially other
specialists, can generate parallel defenses that complicate both discovery and trial. As
illustrated in cases such as Cheung v Samra (2018 ONSC), where a retrial was ordered
due to flawed jury instructions on causation, even well-prepared surgical cases can
face procedural complications that extend the timeline significantly. Going in with
clear expectations of what the process involves, and with experienced legal counsel at
your side, makes it more manageable.

Things to Consider When Choosing a
Lawyer for a Surgical Error Claim

Surgical malpractice is a highly specialized field. Not every personal injury lawyer will
have the medical knowledge, expert relationships, and litigation experience that these
cases demand. Choosing the right representation is one of the most important
decisions you will make in this process. The following are key factors to evaluate:
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Experience in surgical malpractice specifically

Ask directly whether the lawyer has handled surgical error cases and ask about
outcomes. Experience in general personal injury law is a different skill set. Surgical
malpractice requires a lawyer who can read and critically assess operative records,
engage with specialist surgical and anaesthesia experts, and understand the nuances of
informed consent law. The case law in this area, including Reibl v Hughes (1980 SCC)
and Ter Neuzen v Korn (1995 SCC), has shaped the legal framework in important ways
that an experienced practitioner will know how to apply.

Relationships with qualified expert witnesses

Surgical malpractice cases are built on expert evidence. Ask whether the lawyer has
established working relationships with credible surgeons, anaesthesiologists, and
specialty experts in the relevant field. The ability to secure a well-qualified,
independent expert willing to testify can determine whether a case succeeds or fails.

Resources to sustain the litigation

Multi-defendant surgical cases with multiple expert reports can generate very
significant disbursements before resolution. Ask the firm directly how these costs are
handled and what your exposure is if the case does not succeed. A firm without the
financial capacity to advance substantial disbursements over a multi-year timeline
may not be able to properly fund your case.

Ability to manage multi-party complexity

If your case involves both the surgeon and the hospital as defendants, as is common in
surgical error cases, the litigation involves parallel defenses and multiple discovery
processes. Ask whether the firm has experience managing this kind of multi-party
medical malpractice litigation.

Honest communication and frank assessment

Surgical error cases involve significant emotional weight. You need a lawyer who will
give you a clear, honest assessment of the merits of your case, including its
weaknesses, and who will keep you informed at each stage. In Khan v Lee (2014 ONSC),
a case was dismissed due to inadequate pre-filing preparation, a result that proper
investigation and honest case evaluation is meant to prevent.
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Written fee agreement

Before signing anything, ensure that the contingency fee percentage, the treatment of
disbursements, and the handling of any adverse costs award are all clearly set out in
writing.

Many medical malpractice lawyers offer a fre
is your opportunity to evaluate the lawyer's
style, and understanding of the relevant issu
opportunity to evaluate your case. You are n
anyone you speak with, and consulting more
deciding is a reasonable approach.
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