
 DISCLAIMER: This guide is meant as a helpful resource for building general knowledge in malpractice litigation. It is not intended to constitute Legal
Advice. All individual cases are unique and nuanced. It is always recommended to seek Legal Advice from an Attorney, this Guide is not a substitute

for such advice.
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What Is a Fatal Accident Claim?

Losing a family member to the negligence of another person or institution is one of the
most painful experiences a family can endure. The grief is immediate and profound.
What is often not understood until weeks or months later is that there may also be a
serious and lasting financial consequence, the loss of income, support, and services
that the deceased provided to their family.

A fatal accident claim is a civil legal action that allows surviving family members to
seek compensation for those losses. It does not bring a loved one back, and no amount
of money can fully account for the absence of a person. But the law recognizes that
preventable deaths cause real and quantifiable harm to families, and it provides a
mechanism to hold the responsible party accountable and to provide some measure of
financial security for those left behind.

The Common Law Problem: Why Legislation Was Needed

Under the traditional English common law that formed the basis of Canadian civil law,
when a person died, their legal rights died with them. A person who had been injured
could sue the wrongdoer. But if that person died from their injuries, the claim died too,
and their family had no legal recourse at all.

This rule was abolished in England by the Fatal Accidents Act of 1846, commonly
known as Lord Campbell’s Act, which created the first statutory right for surviving
family members to sue on behalf of their deceased relative. Every Canadian common
law province has since enacted equivalent legislation, and it is this body of provincial
statute law, not the common law, that gives families the right to bring fatal accident
claims in Canada today.

https://www.canlii.org/en/commentary/doc/2000CanLIIDocs182
https://www.canlii.org/en/commentary/doc/2000CanLIIDocs182
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The Legal Definition of a Wrongful Death in Canada

Canadian law does not use the phrase “wrongful death” in the same way it is used in
the United States, where it is a distinct statutory cause of action. In Canada, the
concept is embedded in provincial Fatal Injuries Acts and Fatal Accidents Acts and in
the corresponding Survival of Actions Acts.

A death is “wrongful” in the legal sense when it results from a wrongful act, neglect, or
default, that is, from conduct by another person or entity that amounts to a legal
wrong. This most commonly means negligence, but it also extends to breach of
contract, breach of statutory duty, and in some circumstances, intentional harmful
acts. The wrongful death framework is separate from and in addition to any criminal
proceedings. A criminal conviction is not required for a civil fatal accident claim, and a
criminal acquittal does not prevent one.

The Three-Part Test

The Nova Scotia Court of Appeal in Burt and Seward v Lelacheur, 2000 NSCA 90
articulated the core requirements of a fatal accident claim in terms that have been
consistently followed across Atlantic Canada. A cause of action for wrongful death
arises upon:

• A death of a person
• Caused by such wrongful act, neglect, or default of another
• That the deceased individual would have been entitled to damages from the other,

had they survived

The third element is important. Fatal accident legislation does not create a new legal
wrong. It extends the consequences of an existing one. If the deceased could not have
sued the defendant while alive, because, for example, they had already settled their
claim, or the limitation period had already expired, then their estate and family
generally cannot bring a fatal accident claim either. The defendant's liability in the
fatal action mirrors what it would have been in a personal injury action brought by the
deceased.

https://www.canlii.org/en/ns/nsca/
https://www.canlii.org/en/ns/nsca/
https://www.canlii.org/en/ns/nsca/
https://www.canlii.org/en/ns/nsca/
https://www.canlii.org/en/ns/nsca/
https://www.canlii.org/en/ns/nsca/
https://www.canlii.org/en/ns/nsca/
https://www.canlii.org/en/ns/nsca/
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Fatal Accident Claims vs. the Criminal Justice System

Fatal accident claims are civil proceedings. They are entirely separate from any
criminal investigation or prosecution arising from the same events.

• The standard of proof is different: civil claims require proof on the balance of
probabilities (more likely than not), while criminal charges require proof beyond a
reasonable doubt.

• The outcome is different: a civil claim results in a damages award; a criminal
conviction results in a penalty imposed by the state.

• One does not depend on the other: a family may pursue a civil claim even where no
criminal charge has been laid, and even where a criminal charge resulted in an
acquittal.

In cases involving medical malpractice as the cause of death, criminal
charges are rarely brought. The absence of any criminal proceeding does
not reflect on the viability of a civil fatal accident claim. Many of the
most significant fatal accident cases in Canada, including those arising
from surgical errors, birth injuries, and diagnostic failures, proceed
entirely in the civil courts.

The Two Parallel Claims: Estate Claims and
Dependency Claims

When a person dies due to the negligence of another, the law makes available two
distinct types of claims. They serve different purposes, run under different legislation,
and are available to different parties, but they are frequently brought together in a
single proceeding. Understanding the difference between these two types of claims is
one of the most important things a family can grasp before consulting a lawyer.
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The Estate Claim: Survival of Actions Legislation

At common law, the death of a person extinguished all causes of action that person
had. Each Atlantic province has enacted Survival of Actions legislation to reverse this
rule. These Acts provide that all causes of action that existed in favour of or against a
person continue after death and can be pursued by or against the deceased's estate.

The estate's claim is for the losses the deceased personally suffered as a result of the
wrongful act, primarily the pain, suffering, and medical expenses between the date of
injury and the date of death. In most Atlantic provinces, the estate's claim is limited to
pecuniary (financial) damages only. As the Nova Scotia Court of Appeal confirmed in
MacLean v MacDonald, 2002 NSCA 30, the estate of a deceased person is entitled to
strictly pecuniary damages, not non-pecuniary damages such as pain and suffering,
which are personal to the injured person.

New Brunswick is a notable exception: under its legislation, the estate may also pursue
punitive damages and non-pecuniary damages for the deceased's loss of expectation of
life.

The Dependency Claim: Fatal Injuries and Fatal Accidents
Acts

Survival of Actions legislation deals with what happened to the deceased before death.
Fatal Injuries and Fatal Accidents legislation deals with a different question: what have
the surviving family members lost because of the death? These are two entirely
separate causes of action. The dependency claim belongs not to the estate, but to the
eligible family members personally. As the Nova Scotia Supreme Court stated in Rowe
v Brown, 2008 NSSC 13, the purpose of fatal injury legislation is to put surviving
dependants in the same economic position they would have been in had the deceased
lived and continued to provide financial support, services, and companionship.

The dependency claim covers the financial support the deceased would have provided;
the value of domestic and caregiving services the deceased provided; the loss of the
deceased's care, guidance, and companionship; and funeral and burial expenses. The
relevant legislation in each Atlantic province:

https://www.canlii.org/en/ns/nsca/doc/2002/2002nsca30/2002nsca30.html
https://www.canlii.org/en/ns/nsca/doc/2002/2002nsca30/2002nsca30.html
https://www.canlii.org/en/ns/nsca/doc/2002/2002nsca30/2002nsca30.html
https://www.canlii.org/en/ns/nsca/doc/2002/2002nsca30/2002nsca30.html
https://www.canlii.org/en/ns/nsca/doc/2002/2002nsca30/2002nsca30.html
https://www.canlii.org/en/ns/nsca/doc/2002/2002nsca30/2002nsca30.html
https://www.canlii.org/en/ns/nssc/doc/2008/2008nssc13/2008nssc13.html
https://www.canlii.org/en/ns/nssc/doc/2008/2008nssc13/2008nssc13.html
https://www.canlii.org/en/ns/nssc/doc/2008/2008nssc13/2008nssc13.html
https://www.canlii.org/en/ns/nssc/doc/2008/2008nssc13/2008nssc13.html
https://www.canlii.org/en/ns/nssc/doc/2008/2008nssc13/2008nssc13.html
https://www.canlii.org/en/ns/nssc/doc/2008/2008nssc13/2008nssc13.html
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• Nova Scotia: Fatal Injuries Act (RSNS 1989, c 163)
• New Brunswick: Fatal Accidents Act (RSNB 2012, c 104)
• Prince Edward Island: Fatal Accidents Act (RSPEI 1988, c F-5)
• Newfoundland and Labrador: Fatal Accidents Act (RSNL 1990, c F-6)

Why Both Claims Are Often Brought Together

In practice, a fatal accident action almost always includes both the estate claim under
the Survival of Actions Act and the dependency claim under the applicable Fatal
Injuries or Fatal Accidents Act. The two claims address different losses, and bringing
both ensures that no compensable head of damage is left off the table. In a medical
malpractice case resulting in death, for example, the estate claim would typically
address the deceased's pain and suffering and medical expenses in the period between
the malpractice and the death, while the dependency claim would address the financial
support the family has lost, the services the deceased provided, and the non-economic
loss of their presence in the lives of their spouse and children.

The “One Action” Rule

All Atlantic provinces require that only one legal action be brought to recover all fatal
accident damages arising from a single death. All claimants, the estate and all eligible
family members, must either be consolidated into a single proceeding or be bound by
the outcome of the proceeding that is commenced.

This rule has practical implications. If a family member fails to assert their claim in the
single permitted action, they may permanently lose their right to compensation. A
lawyer representing a fatal accident claim must ensure that all eligible claimants are
identified and that all available heads of damage are included.

https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
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Who Can Bring a Fatal Accident Claim in
Atlantic Canada?

Each Atlantic province specifies which family members are eligible to claim under fatal
accident legislation, and the lists differ in meaningful ways between provinces. The
following sets out who may claim in each province.

Nova Scotia

Under the Fatal Injuries Act (RSNS 1989, c 163), eligible claimants include the
deceased's spouse (including a legally married spouse); a qualifying common-law
partner; a parent (including step-parent); a grandparent; a child (including adult
children); a step-child; and a grandchild.

The claim is brought by the executor or administrator of the estate on behalf of all
eligible family members. If no executor or administrator brings the claim within six
months of the death, the eligible family members may bring the action directly.

New Brunswick

Under the Fatal Accidents Act (RSNB 2012, c 104), eligible claimants include the
deceased's spouse, parent, child, and sibling. A distinctive feature of New Brunswick's
Act is that eligible claimants include not only those the deceased actually supported,
but also those the deceased was legally obliged to support, which can extend the class
of eligible claimants beyond those currently receiving financial support.

Non-pecuniary damages (loss of companionship and grief) are available only to parents
of a deceased child under the age of 19, or of a deceased dependent adult child. New
Brunswick courts have generally awarded approximately $30,000 per parent for this
head of damage, as addressed in Guimond v Guimond Estate, 1996 CanLII 4858 (NBCA).

https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://www.canlii.org/en/nb/nbca/
https://www.canlii.org/en/nb/nbca/
https://www.canlii.org/en/nb/nbca/
https://www.canlii.org/en/nb/nbca/
https://www.canlii.org/en/nb/nbca/
https://www.canlii.org/en/nb/nbca/
https://www.canlii.org/en/nb/nbca/
https://www.canlii.org/en/nb/nbca/
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Prince Edward Island

Under the Fatal Accidents Act (RSPEI 1988, c F-5), eligible claimants include the
deceased's spouse, child, grandchild, parent, the spouse of a child or grandchild, a
person divorced from the deceased who was receiving maintenance or support, and
any other person who was financially dependent on the deceased for support or
maintenance in the three years preceding the death.

The PEI Act includes a broader dependency category than the other Atlantic provinces
and specifically includes persons who received support but were not biological
relatives. This reflects a more purposive approach to identifying who genuinely
suffered financial harm from the death.

Newfoundland and Labrador

Under the Fatal Accidents Act (RSNL 1990, c F-6), the claim is brought by the executor
or administrator of the deceased's estate for the benefit of a legally married spouse; a
partner (a person who cohabited with the deceased for at least two years, or at least
one year where the couple had a child together); a parent; and a child. If no executor or
administrator brings the claim within six months of the death, the qualifying
dependants may commence the action directly.

The Role of the Executor or Administrator

In all Atlantic provinces, the expected route for commencing a fatal accident claim is
through the executor or administrator (also called the personal representative) of the
deceased's estate. The personal representative acts on behalf of all eligible claimants.
The claim is nominally brought by the estate representative, but the damages
recovered flow to the eligible family members.

Where the deceased left a will, the executor named in the will is the appropriate
person to commence the action. Where there is no will, or the named executor is
unwilling or unable to act, an administrator can be appointed through the probate
court. The six-month window before family members can step in is designed to give
time for an executor or administrator to be appointed and to act. Families should be

https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
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aware of this window and should not wait passively to see if a personal representative
will step forward.

When There Is No Executor

If a loved one died without a will, and no one has applied for letters of
administration from the probate court, the estate has no legal
representative capable of bringing a fatal accident claim. If the
six-month window approaches and no executor or administrator has
been appointed or has commenced an action, eligible family members
should consult a lawyer immediately. Missing this window can limit
your options significantly.

Common Causes of Fatal Accidents That
Give Rise to Claims

A fatal accident claim can arise from any wrongful act, neglect, or default that would
have entitled the deceased to sue had they survived. The following are the most
common contexts in which these claims arise in Atlantic Canada.

Medical Malpractice and Healthcare Negligence

Healthcare-related deaths are a significant category of fatal accident claims. Where a
patient dies as a result of a medical error, a missed diagnosis, a surgical error, a
delayed intervention, a medication failure, or negligent management of a serious
condition, the family may have both a medical malpractice claim and a fatal accident
claim, and these are almost always pursued together.

The causation analysis in a medically caused death often involves complex expert
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evidence: the defendant will typically argue that the deceased's underlying condition,
not the negligence, was responsible for the death. Expert evidence from physicians in
the relevant specialty is required to establish the causal link between the malpractice
and the death.

Motor Vehicle Accidents

Motor vehicle accidents are among the most common causes of fatal accident claims in
Atlantic Canada. Where a driver's negligence, including impaired or distracted driving,
causes a fatal collision, the family of the deceased has a claim against the at-fault
driver and, through compulsory automobile insurance, their insurer. Uninsured and
underinsured motorist claims are available in all Atlantic provinces where the at-fault
driver carried insufficient coverage.

Workplace Accidents

Fatal accidents in the workplace raise important and sometimes complex questions
about the interaction between fatal accident legislation and workers' compensation
schemes. In most circumstances, an employee who dies at work (or an employee's
family) is limited to workers' compensation benefits and cannot bring a civil action
against the employer. However, where a third party, someone other than the
employer, caused the fatality, a civil claim may still be available against that third
party.

Unsafe Premises

Property owners and occupiers have a duty of care toward lawful visitors. Where a
fatal injury results from a dangerous condition on a property, an unguarded drop, a
defective structure, inadequate maintenance, or a failure to warn of a known hazard,
the owner or occupier may be liable under occupiers' liability legislation and the
common law of negligence.
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Defective Products

Where a product defect causes a fatal injury, a faulty vehicle component, a dangerous
medication, a defective piece of equipment, the manufacturer, distributor, and retailer
may all bear liability under product liability law. Fatal accident claims arising from
defective products may involve multiple corporate defendants and can be among the
more complex in the field.

How Fatal Accident Claims Relate to Other Guides in This
Series

The guides in this series on birth injuries, stroke, surgical errors, heart attacks,
cosmetic procedures, and psychotherapy each address situations where negligence
can cause serious harm. When that harm results in death, all of those cases become
fatal accident cases as well, and the framework described in this guide applies. A family
whose loved one died from a missed stroke diagnosis, a surgical complication, or a
birth injury will need to pursue both the medical malpractice claim and the fatal
accident claim simultaneously: the malpractice framework establishes negligence and
causation; the fatal accident legislation determines who can claim and what they can
recover.

What Damages Can a Family Recover?

The compensation available in fatal accident claims is divided between what the estate
can recover for the deceased's own losses and what eligible family members can
recover for their own. The following outlines each category.
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Pecuniary Losses: The Financial Foundation of the Claim

Pecuniary losses are the quantifiable financial consequences of the death. They are
available in all Atlantic provinces and form the largest component of most significant
fatal accident awards. In the context of the dependency claim, pecuniary losses centre
on the financial support the deceased would have provided to their family over the
course of their working life. This includes wages and employment income the family
would have benefited from, as well as the economic value of non-income contributions
such as domestic labour and childcare.

Dependency Claims: Calculating What Was Lost

A dependency claim asks the court to determine what financial benefit the surviving
family members would have received from the deceased had the deceased not died
prematurely. The goal, as stated in Rowe v Brown, is to put the dependants in the
economic position they would have occupied had the deceased lived. The calculation is
built on several components:

• The deceased's likely earnings over their remaining working life, based on their age,
employment history, education, career trajectory, and health

• The proportion of those earnings that would have been available to support the
family, after deducting the amount spent on the deceased's own personal
consumption and after-tax income (the “net dependency”)

• The present value of those future amounts, discounted to a lump sum today using
actuarial calculations

In medical malpractice fatal accident cases, this calculation is based on the earning
history and trajectory of the deceased at the time of the negligence. A skilled lawyer
will retain a forensic economist or actuary to prepare the dependency calculation as
expert evidence.
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Loss of Care, Guidance, and Companionship

This is the non-economic dimension of the dependency claim, compensation for the
loss of the deceased's presence in the family's lives rather than for the loss of their
income. All Atlantic provinces provide for this head of damage, though the approach
and the quantum differ between provinces. In Nova Scotia, courts assess the nature of
the relationship between the deceased and each claimant, the degree of closeness and
involvement, the ages of the parties, and other contextual factors.

Canadian courts have historically awarded fairly modest sums under this head of
damage. In the Nova Scotia case of Murray Estate v Advocate Contracting Ltd, 2001
NSSC 104, the court awarded the equivalent of $89,000 (in today's values) to the
surviving spouse of a woman who had been married for 13 years, with additional
amounts to each of the couple's young children. In New Brunswick, loss of
companionship damages are available only to parents of a deceased child under 19 or a
deceased dependent adult child, and courts have consistently awarded approximately
$30,000 per parent.

Funeral and Burial Expenses

Reasonable funeral and burial expenses are recoverable in all Atlantic provinces. These
are included in the pecuniary losses available to the estate or to eligible claimants,
depending on who incurred them. The amounts awarded are those actually and
reasonably incurred, not a standard or fixed amount.

Housekeeping and Services

Where the deceased provided household services, childcare, cooking, cleaning, home
maintenance, elder care for other family members, the loss of those services is
quantifiable and recoverable. Courts value these contributions at the market cost of
equivalent services. In families where a parent who worked in the home or provided
significant unpaid domestic labour has died, this head of damage can be substantial.
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Loss of Inheritance

In some circumstances, children of the deceased may have a claim for loss of
inheritance, an amount reflecting what the child would have expected to receive from
the deceased's estate had the deceased lived out a normal lifespan. This head of
damage is available only in specific circumstances and is not available in all provinces.
It requires evidence establishing a pattern of savings and accumulation by the
deceased that would likely have resulted in a significant estate. Courts are cautious
about this head of damage because of the speculative nature of projecting lifetime
savings. In New Brunswick, the Court of Appeal in Higgins v Arseneau rejected a loss
of inheritance claim, finding the likelihood of inheritance too speculative.

Pre-Death Pain and Suffering (Estate)

Where the deceased did not die instantaneously, where there was a period of
conscious suffering between the negligent act and the death, the estate may claim
compensation for that suffering under the Survival of Actions Act. The value of this
claim depends on the length of the period and the severity of the suffering
experienced. In cases involving prolonged hospitalization, surgical complications, or
extended decline following a medical error, this can be a meaningful component of the
estate's claim.

What Is Not Recoverable

Understanding the limits of recovery is as important as understanding what is
available. Courts have consistently held, including in Rowe v Brown, that the following
are not recoverable under fatal accident legislation in most Atlantic provinces:

• Pure grief, sorrow, or emotional distress experienced by surviving family members,
these are deeply real but not legally compensable in Nova Scotia, PEI, or
Newfoundland and Labrador

• Punitive damages, the purpose of these claims is compensation, not punishment;
punitive damages are not available in Nova Scotia, PEI, or Newfoundland and
Labrador

• Expected support the claimant hoped to receive based on the deceased's future
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generosity rather than established patterns of dependency
• Loss of expected inheritance unless the evidentiary threshold can be met

New Brunswick is a notable exception: its Fatal Accidents Act permits punitive
damages under section 17, and its Survival of Actions Act allows the estate to claim
non-pecuniary damages for loss of expectation of life.

Provincial Differences That Families Should Understand

The significant differences between Atlantic provinces in what is
recoverable, particularly around non-pecuniary damages, punitive
damages, and the class of eligible claimants, mean that the province
where the negligence occurred and the province where the action is
brought can have a material effect on what a family can recover. Your
lawyer must be familiar with the specific legislation applicable to your
case.

How Is the Dependency Calculated?

For many families, the dependency calculation, the projection of what the deceased
would have earned and contributed over their lifetime, is the most significant
component of a fatal accident claim. Getting it right requires expert evidence and a
thorough understanding of the deceased's personal and professional circumstances.

The Role of Forensic Economists and Actuaries

Lawyers representing fatal accident claimants retain forensic economists and
actuaries to prepare expert calculations of the dependency. These experts analyze the
deceased's earnings history, career trajectory, industry, education, health, and other
relevant factors to project lifetime earnings. They then apply actuarial discount rates
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to convert the stream of future lost income into a present lump sum.

This analysis is a form of expert evidence and is subject to challenge at trial. The
defendant will typically retain their own expert to critique the assumptions
underlying the plaintiff's calculation. The difference between the two expert estimates
can be significant, hundreds of thousands of dollars in a case involving a young,
high-earning deceased person with young children.

The Sole Dependency and Partial Dependency
Approaches

Courts have recognized two main approaches to calculating the financial dependency:

Sole dependency: This approach assumes that the surviving family members were
entirely financially dependent on the deceased. It calculates the full net income the
deceased would have earned, after taxes, without any deduction for the deceased's
personal share of household consumption. This approach tends to produce higher
awards and is most applicable where a surviving spouse had no independent income.

Partial dependency: This approach recognizes that the deceased spent some
proportion of their income on themselves. It deducts a percentage representing the
deceased's own personal consumption from the total projected income, leaving the
“net dependency” available to the family. This approach is more typical where the
surviving spouse also earns income.

Deducting Personal Consumption and Tax

Before the dependency amount is calculated, the expert will deduct the personal
income tax the deceased would have paid (the family was only ever entitled to
after-tax income), and the portion of after-tax income the deceased would have spent
on their own personal consumption, including their share of housing, transportation,
food, clothing, and personal expenses. The amount left after these deductions is the
“net dependency,” which is then projected forward over the deceased's expected
working life and discounted to a present value.
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Non-Income Contributions: The Hidden Value of
Domestic Services

The financial contribution of a deceased person is not limited to their income. Where
the deceased provided significant domestic labour, childcare, cooking, cleaning, home
maintenance, elder care, the cost of replacing those services is calculated separately
and added to the dependency. This is particularly significant in cases involving a
parent who worked full-time in the home without formal employment income. The
market cost of equivalent childcare, housekeeping, and household management
services can amount to a very substantial figure when projected over the remaining
years of a child's dependence. Lawyers and experts who overlook this component are
leaving meaningful compensation on the table.

The Contingencies of Life

No calculation of future income is certain. Courts recognize that projections of lifetime
earnings involve inherent uncertainty and typically apply “contingency” deductions,
adjustments reflecting the possibilities that the deceased might have been
unemployed, become ill, been injured, or otherwise failed to earn at the projected rate
for part of their working life. The size of contingency deductions is a frequently
contested area between plaintiff and defence experts.

Contributory Negligence: When the
Deceased Was Partly at Fault

In some fatal accident cases, the defendant will argue that the deceased was
themselves partly responsible for the accident or for their death. This is called
contributory negligence.

Where contributory negligence is established, damages are reduced in proportion to
the degree to which the deceased's own conduct contributed to the fatal outcome. For
example, if a court finds that the deceased was 25% responsible for the accident that
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killed them, the family's damages are reduced by 25%.

PEI and New Brunswick both contain express contributory negligence provisions in
their Fatal Accidents legislation. Nova Scotia and Newfoundland and Labrador apply
contributory negligence principles through general tort law.

In medical malpractice fatal accident cases, contributory negligence arguments most
commonly arise where the defendant alleges that the patient delayed seeking care, did
not follow medical advice, or failed to disclose relevant information to the treating
provider. These arguments require careful analysis and are generally best addressed
by expert medical evidence. The fact that a deceased person was partially at fault does
not prevent a claim, it reduces the damages.

What Are the Limitation Periods for Filing
a Fatal Accident Claim?

Limitation periods in fatal accident cases are among the most strictly observed in
Canadian law. Missing the applicable deadline almost always means losing the right to
sue permanently, regardless of how strong the claim might have been.

Nova Scotia

Under the Fatal Injuries Act, an action must be commenced within 12 months after the
date of the deceased person's death. This is one of the shortest limitation periods in
Canadian civil law and leaves families very little time to grieve before they must
consider their legal options.

https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
https://www.canlii.org/en/ns/laws/stat/rsns-1989-c-163/latest/rsns-1989-c-163.html
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Nova Scotia's 12-month limitation period is significantly shorter than
the general 3-year limitation period under the Limitation of Actions Act.
If a loved one died in Nova Scotia and you believe negligence was
involved, you must seek legal advice as quickly as possible. Do not
assume you have the same time as in other types of claims.

New Brunswick

Under the Fatal Accidents Act, a claim must be brought within 2 years from the day the
claimant knew about the claim (or reasonably should have known), or within 5 years
from the date of the death, whichever is earlier. This two-part test means that the
discoverability principle applies in New Brunswick fatal accident cases.

Prince Edward Island

Under the Fatal Accidents Act, a proceeding must be commenced within 2 years of the
date of death. There is no express discoverability provision in the PEI Act, though
courts may apply discoverability principles in appropriate circumstances.

Newfoundland and Labrador

The Newfoundland and Labrador Fatal Accidents Act does not specify a distinct
limitation period separate from the general limitations framework under the
Limitations Act (SNL 1995, c L-16.1), which provides a general 2-year period from the
date of discovery.

https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://laws.gnb.ca/en/pdf/cs/2012-c.104.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://www.princeedwardisland.ca/sites/default/files/legislation/f-05-fatal_accidents_act.pdf
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
https://assembly.nl.ca/Legislation/sr/statutes/f06.htm
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The Discoverability Principle

As established by the Nova Scotia Court of Appeal in Burt and Seward v Lelacheur,
limitation periods in wrongful death actions run from the accrual of the cause of
action, or from the time the claimant discovered, or ought reasonably to have
discovered, that they had a cause of action. In medical malpractice fatal accident cases,
this principle is particularly relevant. A family who was told that their loved one died
from the natural progression of their illness, and who only later discovered that the
death may have been caused by negligence, may have a later discoverability date.
However, the ultimate period under the Nova Scotia Act remains 12 months from
death, with no discoverability extension currently recognized in that province's fatal
accidents legislation.

Why These Deadlines Are Critical

The combination of short limitation periods and the administrative complexity of fatal
accident cases, gathering records, retaining experts, identifying all eligible claimants,
and dealing with probate, means that families must seek legal advice quickly. Waiting
to see what the insurer or defendant does is not a safe strategy. Preserving the
evidence, including medical records, scene photographs, witness information, and
employment records, is also urgent. In medical malpractice fatal accident cases,
hospital and clinical records should be requested in writing as soon as possible.

Will a Defendant or Their Insurer
Acknowledge Responsibility?

In most cases, not initially. The dynamics here are broadly similar to those described in
other guides in this series.

Where the defendant is a healthcare provider, they will typically be defended by the
Canadian Medical Protective Association (CMPA) or their professional liability insurer,
who will conduct their own investigation and rarely voluntarily acknowledge fault.
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Where the defendant is a driver, their automobile insurer will handle the claim and
typically does not make admissions adverse to their position until required by the
litigation process. Where the defendant is an employer or occupier, their commercial
liability insurer will be involved.

You have the right to obtain the deceased's medical records, any
accident or incident reports, and other relevant documentation
independently of the defendant. Do not wait for the defendant or their
insurer to provide you with the information you need. Request records
in writing and consult a lawyer before speaking substantively to any
insurer, including your own.

Insurance payments the family receives from a policy the deceased maintained, life
insurance, group benefits, pension death benefits, are specifically excluded from the
calculation of damages under all Atlantic provinces' fatal accident legislation. The
existence of insurance does not reduce what you can recover from the negligent party.

What Does It Cost to Pursue a Fatal
Accident Claim?

Contingency Fee Arrangements

Fatal accident claims in Atlantic Canada are almost universally handled on a
contingency fee basis. The lawyer is paid a percentage of the amount recovered at the
end of the case. If the case is not successful, no fee is charged. Contingency fees in fatal
accident and medical malpractice cases typically range from 25% to 33% of the final
recovery, depending on the complexity of the case. The arrangement must be set out
in a written agreement.

This structure is particularly important in fatal accident cases because families are
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often in financial difficulty as a direct consequence of the loss of the deceased's
income. The contingency fee model ensures that access to legal representation is not
limited by a family's immediate financial position.

Disbursements and Expert Costs

Fatal accident cases require expert evidence that can be costly. Typical disbursements
include:

• Forensic economist or actuary report for the dependency calculation (typically
$5,000 to $15,000 depending on complexity)

• Medical expert reports in medical malpractice cases establishing negligence and
causation (each $10,000 to $30,000 or more)

• Life care planning or rehabilitation reports where relevant
• Medical record retrieval costs
• Court filing, discovery transcript, and travel costs

Most law firms working on contingency will advance these costs, to be recovered from
the settlement or judgment at the end of the case.

What Happens If You Lose?

An unsuccessful party in Canadian civil litigation may be ordered to pay a portion of
the successful party's legal costs. This adverse costs risk exists in fatal accident cases
just as in other malpractice claims. It is one of the considerations that shapes the
assessment of whether to proceed to trial or to accept a settlement at each stage. A
good lawyer will be frank with you about this risk throughout the litigation.
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How Long Does a Fatal Accident Case
Typically Take?

Fatal accident cases vary widely in their complexity and timeline. A claim arising from
a straightforward motor vehicle accident where liability is not seriously disputed may
resolve significantly faster than a medical malpractice fatal accident case involving
complex expert evidence and a contested causation dispute.

Stages of a Claim

Stage 1: Initial Consultation and Case Evaluation (1 to 3 months)
The lawyer reviews available information, requests records, and assesses the viability
of the claim. In fatal accident cases arising from medical malpractice, a preliminary
medical review is often undertaken before a claim is commenced. This stage must be
completed quickly given the short limitation period in Nova Scotia.

Stage 2: Record Collection and Investigation (3 to 12 months)
Obtaining all relevant records, medical, employment, accident, and financial, forms the
foundation of the case. This stage may overlap with the formal commencement of
proceedings where limitation period pressures require early filing.

Stage 3: Issuing the Statement of Claim
The claim is formally filed and served. In Nova Scotia, given the 12-month limitation
period, this step often happens before the full investigation is complete.

Stage 4: Pleadings and Discoveries (1 to 2 years)
The defendant responds with a Statement of Defence. Both parties exchange
documentary evidence and examine witnesses under oath. The dependency
calculation and any contributory negligence arguments are typically central to
discovery in fatal accident cases.

Stage 5: Expert Reports and Assessment (6 to 12 months, often overlapping)
The forensic economist or actuary prepares the dependency calculation. Medical
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experts (in malpractice cases) prepare reports on standard of care and causation. These
reports are exchanged and form the basis for settlement discussions.

Stage 6: Mediation and Negotiation (ongoing)
Most fatal accident cases resolve by negotiated settlement. Mediation is commonly
used, and settlements are most likely after discoveries when both sides have a
complete picture of the evidence and the damages quantum.

Stage 7: Trial (if necessary)
If settlement cannot be reached, the case proceeds to trial. Trials in complex fatal
accident cases involving medical malpractice may run from two to five weeks.

When Settlements Are Most Likely

Fatal accident cases settle at a higher rate than most other civil cases because the
existence of insurance on the defence side makes payment predictable; both parties
understand the approximate value of the claim once expert reports have been
exchanged; and trials involve emotionally difficult testimony for all parties and are
generally avoided where reasonable settlement is possible. Any settlement involving
claims on behalf of minor children typically requires court approval to ensure the
children's interests are adequately protected.

The Reality of Protracted Litigation

In medical malpractice fatal accident cases, particularly those involving complex
causation disputes or multiple expert witnesses, the full timeline from consultation to
resolution may be four to six years or more. Families should be prepared for a long
process, managed with the support of experienced counsel.
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Things to Consider When Choosing a
Lawyer for a Fatal Accident Claim

Fatal accident cases, particularly those arising from medical malpractice, require a
lawyer with a specific combination of skills and experience. The following are the key
factors to consider.

Experience in fatal accident and wrongful death litigation
Ask whether the lawyer has specific experience with fatal accident claims in Atlantic
Canada, including familiarity with the relevant provincial legislation. The differences
between the Fatal Injuries Act and the Fatal Accidents Acts across provinces, and their
relationship to the Survival of Actions Acts, are not areas where general personal
injury experience is sufficient.

Understanding of the applicable provincial legislation
Given the significant provincial differences in limitation periods, eligible claimants,
and recoverable damages, the lawyer must be thoroughly familiar with the specific
legislation applicable to your case. A Nova Scotia family has 12 months. A New
Brunswick family has 2 years from discovery. These are not interchangeable.

Ability to work with forensic economists and actuaries
The dependency calculation is the financial foundation of most fatal accident cases.
Ask whether the lawyer has experience retaining and working with forensic
economists and actuaries, and whether they have a track record of presenting strong
dependency evidence in negotiations and at trial.

Medical malpractice expertise where relevant
If the death arose from healthcare negligence, the medical malpractice dimensions of
the claim require all of the expertise described in the other guides in this series. The
lawyer must be able to retain qualified medical experts, interpret clinical records, and
establish causation in a medical context.

Sensitivity and communication
Families in the midst of grief need a lawyer who communicates clearly, who is honest
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about the strengths and limitations of the case, and who handles the process with
appropriate sensitivity. The litigation process will require the family to revisit details
of the deceased's life and income in ways that can be painful. The right lawyer will
manage this thoughtfully.

Written fee agreement
The contingency fee percentage, the treatment of disbursements, and the adverse
costs risk in the event of an unsuccessful trial should all be clearly set out in writing
before you sign.

Many fatal accident lawyers offer a free initial consultation. This is your
opportunity to assess whether the lawyer has specific experience in
fatal accident claims and the capacity to handle the full scope of what
your case requires. You are not obligated to retain anyone you consult
with, and speaking with more than one firm before deciding is entirely
reasonable, particularly in Nova Scotia, where the 12-month limitation
period creates urgency without removing the need for careful selection.
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